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A.B.BeputenbHukKoBa

B3avmoaencTeme npaBoBbIX
M MNOJIMTUYMECKMX HOpPM B COBpeMeHHOM obuectBe

B oanmnoit cmamve ananuzupyromes oowue yepmol u paziuyus NPAso6ulx U
ROIUMUYECKUX HOPM, d MAKICe 0CODEHHOCMU UX 83AUMOOCUCMBUSL 8 COBPEMEHHOM
obwecmae.

Knrwoueswvie cnosa: noaumuka, npaso, npasoevle HOpmbvl, nojumudecKkue Hop-
Mbl, COYUAIIbHblIE HOPMDbL, 06%;66’1’}’160, 05W€Cl’}’18€HHbl€ OMHOUEHUA, 2ocy0apcm60.

[IpaBoBbIE ¥ MOMUTUYECKHE HOPMBI SIBJISIFOTCSI COCTABIISIOIIMMU CHUC-
TeMbl COLMAIbHBIX HOpM. [lom HOpMOW mpaBa moHUMaeTcs oO0Ie00s3a-
TeabHOE, (OPMAIIbHO OMpPEICIICHHOE MPABUIIO0 TTOBEACHUS, YCTAHOBICHHOE
WM CaHKIIMOHUPOBAHHOE M OXpaHsieMmoe rocynapctBoMm. [lomutuyeckue
HOPMBI PETYJIMPYIOT OTHOIICHUS KJIAcCOB, COCJIOBMIA, HALUW, UHBIX COLU-
QIBHBIX MMAPTUHA U JPYTUX OOMIECTBEHHBIX O0HETMHECHUH, HATIPABIICHHBIC HA
3aBOEBaHUE, ylIep)KaHHE U HCIIOJIb30BAHME TOCyAapCTBEHHOM Biactu [1].
OHU MOTYT CylIECTBOBATh Kak B (opMe OOIIUX JIOZYHTOB, TaK U B BUJE 0O-
Jlee KOHKPETHBIX MOJUTUYECKUX HOPM.

B3aumopeiicTBue PaBOBBIX U MOJUTUYECKUX HOPM OCYIIECTBIISAET-
Csl MO JIMHUU OPTaHU3allMi KPUTUUYECKOM CIOCOOHOCTH MBINIJICHUS. JTa
CIIOCOOHOCTH HaIpaBJIeHa Ha MpeceyeHue J0O0bIX OTKIOHEHUH OT rOCIO/I-
CTBYIOIIIEH TOCYJapCTBEHHOM HOpMBI. Cama k€ BO3MOKHOCTh MOMBICIIUTh
OTKJIOHEHHE «...O00UIECTBA M rOCYJapCcTBa OT KaKUX ObI TO HU OBLIO HOPM
B OTOM CHUCTEME MBIIUICHUS B MIPUHIIUIIE UCKIII0YAIach, MOCKOJIbKY CUMTA-
€TCsl, 4YTO HOPMBI — MPOAYKT OOIIECTBEHHOTO CTPOSI U HUKAKUX JIPYTUX
HOPMOOOPa3YIOIINX UCTOYHUKOB HET U ObITh HE MoOxkeT. He ciyuaiiHo B
Hallel CTpaHe ¢ TakoW OecHOoIIaJHOCThI0 HMCKOPEHSIACh PENIUTUs: Mpo-
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BO3IJIAIAs BBICIIMM, TPAHCUEHICHTAJIbHBIM XapaKTep IJIaBHBIX HOPM ye-
JIOBEYECKOT0 OBITHS, OHA MOTJia JaBaTh OMOPY KPUTUUYECKOU CTOCOOHOCTH
CYXKJIeHHs] B OTHOLLEHUHM 3€MHOU BJIAaCTH, OTPAHUYUTH €€ MOHOIOJIMIO B
CMBICJI000pa3yoleit U IeHHOCTHOM cdepe» [2, c. 182].

[TomuTryeckas KyJibTypa B TOM U COCTOHT, YTOObI CBOMMH CBETCKUMU
Y HAYYHBIMU (MHTEIUICKTYalIbHBIMHU) CPEJICTBAMH peEIIaTh MpooeMy anbTep-
HATUBHOTO MCTOYHHMKA HOpM. [lonutudeckas KyabTypa mpearnoyiaraetr ped-
JIEKCUIO HaJ IPUPOJION YEIOBEKA, HaJl HEOThEMIIEMBIMU M HEOTUYXKIAEMbIMU
npaBaMu JIMYHOCTH. [IpaBOBbIE U MOpajbHBIE HOPMBI MO3TOMY TE€M IOJHEE
B3aUMOJICCTBYIOT C MOJUTUYECKUMHU, €CIIA OHU YUUTHIBAIOT aHTPOIOJIOIHYe-
CKHE TPAaHULbI IPUMEHEHUS IIOJIMTUYECKUX TEXHOJIOru» [2, ¢. 182].

Ho Tonpko HaM clienyeT YUYUThIBATH TOT MOMEHT, YTO MOA00HOE
B3aUMOJICUCTBUE OCYIIECTBIIACTCS HanOoJiee YCIEIHbBIM 00pa3oM JIMIIb B
TOM CJTy4dae, €CJIM MOJUTHUKA MPECTABIISIETCS KaK KyJIbTypHast, AyXOBHasH Jesi-
TEIBHOCTh YeJiOBeKa. B mepeBojae ¢ JapeBHErpedeckoro moautuka (polis)
O3Ha4aeT UCKYCCTBO YIPABJICHUS rOCYJapCTBOM, B KOHEYHOM CYETe — HUC-
KYyCCTBO ympaBiieHus o ibMHU. COrlacHO APUCTOTENIO, MOJUTHKA TIPU3BaA-
Ha BBIMIOJIHATh HPABCTBEHHO-BOCIUTATEIBHYIO POJIb U COJICHCTBOBATH TO-
CYJIlapCTBY B JOCTIKEHHH oOuiero Osara u crpaBeqiiuBOCcTH. [IpaBo BbI-
CTYHaeT, M0 ero yOeXKACHUI0, «PEryUpyIolleil HOpMOW MOIUTUYECKOTO
oOuieHus». llonmuTka ectb pasyMHOE TOCyJapCTBEHHOE YIIPaBJIEHUE BO
M3l o01Iero Orara, HalmpaBJICHHOE Ha 00y3/laHUE MOJUTHYSCKUMU CPEICT-
BaMM HETOJBIACTHBIX MHIUBUJIAM CTPACTEH.

['ocynapcTBO, 10 MHEHHMIO APHUCTOTENSA, €CTh OOIIEHUE, MPEoI0Jie-
BAaIOIllEEe CTPACTH, IPUUYEM OOIIECHHE MOJIUTHYECKOE, TOIUYMNHSIOIIEECS BbIC-
MM HOpMaMm Mopaiiu. «Benp 3akoHoAaTeNn, nmpuydasi [K 3aKOHaM| Tpa-
JlaH, JeNaT X J00pOAeTEeNbHBIMU, NOO TAKOBO KEJTaHUE BCSIKOTO 3aKOHO-
JaTelis; a KTO HE MPEYyCIeBaeT [B MPUYYEHHUH | — HE JOCTUTaeT LEJH, U B
3TOM OTJIMYME OJHOTO TOCYJapCTBEHHOTO YCTPOICTBA OT APYroro, a UMeH-
HO JOOPOAETENBHOTO OT aypHOTOY» [3, €. 79].

[TonmuTuyeckue HOPMBI MPEATNOIAraloT UCKyCHOE 00pallieHue CO BCe-
MU CYIIECTBYIOIIMMHU HOpMaMu. MIMEHHO OoT ApucCTOTeNs UAET Tpaaulus
CBSI3bIBAThH MOJHUTHUKY C JACHCTBUSMHU TOCYAApCTB, NEHCTBUSMU MU 0OIIe-
HUEM JII0JIEH, COLIMANIBHBIX TPYIIIL.

[TonmuTuka ceroiHs Bce 4allle paccMaTPUBAETCS KaK CO3HATEIbHO
MPOBOJIMMAsl JTMHUSI MOBEACHUS COLMATIBHOTO CYyObEKTa MO OTHOUICHUIO K
UHBIM cyObekTaM mwin oobekTaM. [Ipu 3TOM moa cyObeKTOM MOHUMAIOTCS
COLIMAJIbHBIE TPYIIbI BOOOIIE (TIPEkK]Ie BCEro rocy1apcTBO, KJIacChl), HAPO-
Ibl, HaIMK U T. 1. [IpudyemM cama MoJMTHKAa MOXET MPOBOIUTHCS B JTIOOOM
Clly4yae He TOJbKO B OTHOILIEHHH APYIUX KJIACCOB U TOCYAAPCTB, HO U B OT-
HOIIICHUH WHBIX HAIUH, pa3HbIX KOH(]eccHil.
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[TonuTHKa BBICTYIMAET MO OTHOLICHUIO K MHIUBUIY KaK BHEIIHSS HE-
o0xonumoctk. [lomuTnueckuit Gpakt y3HaeTcst Mo TOW BHELIHEN MyOIMYHON
NPUHYIUTEILHON BJIACTH, KOTOPYIO OH MMEET WM CIIOCOOCH MMETh Haj
uHauBuAamMu. [lomuTrka — 3T0O UMEHHO TMyOJUYHBIA (PAKT, U ATO OTACISICT
€e OT APYTuX CONHaNbHBIX (DAKTOB, HE OOJATAIOIMIMX TAaKOW ITyOITMIHOM
MPUHYAUTEIBHON BJIACTHI0O M UMEIONIUX JIUIIb YaCTHOMPHUHYIUTEIbHBIN
xapaxrep [4, c. 219].

Takum 00pa3om, MOMUTHKA CYIIECTBYET BHE KOHTPOJSI KOHKPETHOTO
WHJUBU/IA, BBICTYNAeT KaK OOBEKTUBHOE SIBIICHWE W SIBISETCA OJIHUM U3
BUJIOB COLIMAJIBHOTO PeryiupoBaHus. I B 3TOM ee 0JHO U3 CXOJCTB C Mpa-
BOM, KOTOPOE€ TaKXke BBICTYMAET CPEJICTBOM I'OCYJIapPCTBEHHOI'O PEryJupo-
BaHUS OOIIECTBEHHBIX OTHOIIICHHUH.

[TonuTrka peryaupyercs MOJUTHYECKUMH HOPMaMH, KOTOPBIE, KaK
W3BECTHO, BXOJISIT B CUCTEMY COLIMATILHBIX HOPM. B 3TO# CBsI3u MOXHO pac-
CMOTPETh B3aUMOCBSI3b, CXOJICTBA U PA3JIMUUSI MOJUTUYECKUX U MPABOBBIX
HOPM.

[IpaBo Hepa3pbIBHO CBSI3aHO C TOCYAapCTBOM, TaK KaK caMO MPaBo,
MpaBOBbIE HOPMBI UCXOJIAT OT TocyaapcTBa. Ho u mapTusi, KoTopasi mpuxo-
IUT K BJIACTH, HAUMHAET OCYIIECTBIISITH CBOIO MPOrpaMMy, TO €CTh BBICTY-
naTh OT JIUIIA TOCYJIapCTBA, B TOM YHCIIE W3/1aBaTh MpaBOBble HOPMBI. CBsI3b
MEXIy MPaBOM M TOJUTUKOW BBIPAXKAETCA B CaMbIX pa3zHOOOpa3HbIX ¢op-
Max — B3aUMONOJJIEPKKHU, COJIUIAPHOCTH, OJIOKHpOBaHUs. TeM He MeHee
ATO B3aMMoOjeicTBHEe TMOKO M moABXKHO [5, ¢. 201]. IIpaBo n monauTHKa
BO3HMKJIM OJAHOBpeMeHHO. Korja cranu mosBISTHCS pa3inyHble COLIMAIIb-
HbIE TPYIIHBI C Pa3HOOOPA3HBIMU AYKOHOMUYECKUMH WHTEpPECAaMU, BO3HUKIIA
HEOOXOJIUMOCTh B CO3JJaHWU MPABOBBIX HOPM ISl PETYJIUPOBAHUS U YIIOPS-
JIOYMBAHMS OOIIECTBEHHBIX OTHOIICHHI.

W mpaBoBble, U MOJUTUYECKUE HOPMBI UMEIOT OOUIYIO CTPYKTYDY.
OHU COCTOAT U3 TUMOTE3bI, JUCIO3UIIMK U CAaHKIIUU. B mpaBoOBbIX HOpMaXx,
KaK M3BECTHO, CAHKIMs 00ECIeYMBaETCS MEpaMu TOCyJIapCTBEHHOIO MPH-
HYXICHHUA, a CAHKIIUS TOJUTHUYECKON HOPMbI BhIpakaeTcs, KaK MpaBuiio, B
BUJIE MOPAJILHOTO OCYXACHUS WK KOPIOPATUBHOTO MpUHYKIeHus. [Tomm-
TUYECKas HOpMa, B OTJIMYKME OT MPABOBOM, HE HOCUT MPUHYIUTEIBHOTO Xa-
paktepa. Tombko mpaBoBas HopMma o0ImIeoOs3aTeabHA JJI1 HWCIOJHCHUS
BCEMU WICHaMU OOIIECTBA.

[IpaBoBass HOpMa MOXKET COJEpkKaTh B ceO€ MOJTUTUUECKHUE OTHOIIIE-
HUSI, TO €CTh MOJMTUYECKUE HOPMbI MOTYT MEPEBOILIOTUTHCS B MPABOBBIE.
OauH U3 SIPKUX MPUMEPOB BKIFOUCHUS MOJTUTHUYECKUX HOPM B MPABOBHIC —
MOJIMTUYECKHE TIpaBa rpaxkaan Poccum, 3akperuieHHble B KoHctutynuu
Poccuniickoii ®enepanuu. /lanasle npaBa rapantupyrorcs Koncrurynuei



Becthuk BIrY Ne 5 (43) 2009 144

JUISL BCeX Tpa)kJaH, UCXOAST OT TrOCyJapCTBa, HO PEryJUPYIOT KOHKPETHO
MOJINTUYECKYIO ACSITENIbHOCTD U cpepy oOiecTBa. Takke MOKHO BbIICIUTD
3aKOHO/ATEJIbHbIE aKThl, PETYJIUPYIOLIUE MOPSIIOK BEIOOPOB HA JOHKHOCTh
IJIaBbl FOCYJIapPCTBA, ACMYTATOB 3aKOHOAATENIbHBIX OPraHOB, IESITEIILHOCTD
MOJINTUYECKUX MapTUH U T. II.

W nonuTuyeckue, U MpaBOBbIE HOPMbI POKAAIOTCS OT KEJAHUS OIl-
PEICIICHHBIX COLMAIIBHBIX TPYIIN 3aKPENUTh U PEaIM30BaTh UX B )KU3HHU.

Uto Kacaercs OTIMYUHN MPABOBBIX U MOJUTHYECKUX HOPM, TO 3]1€ChH
BO3MOYKHO BBIJICNUTH, BO-MIEPBBIX, GOpMy UX 3akperieHus. Kak Mbl yxe
OTMEYajy, TOJIbKO MPaBOBbIE HOPMbI U3 BCEX COLMAIBHBIX HOPM HMMEIOT
cTporo (opManbHBIM XapakTep. ITO O3HAYaeT, YTO OHHM 00SA3aTENIbHO 3a-
KPEIUISIOTCS. B YCTAaHOBJICHHBIX (popMax: 3aKkoHaX, yKa3ax, OCTAaHOBJICHU-
AX, pacrnopsbkeHusix. [lonuTudeckue ke HOpMbI HE UMEIOT CTPOrO OIpee-
neHHou (popmbl. OHU MOTYT BBIpaXXaThCsl U B BUJIE JIO3YHTOB, U B BUJIE yC-
TaBOB MMAPTUH, U 1aK€ B BbICKA3bIBAHUSX MOJIUTHUYECKUX JesATEICH.

[IpaBoBas HOpMa 00ImIc00s3aTeNbHA TSI BCEX, HA KOIO OHA HaIpaB-
neHa. [Tonutruueckas ke HopMa HOCUT 00sI3aTEIbHBIN XapaKTep TOIbKO IS
TeX JHI], KTO ee mojaepxkuBaeT. [loanepkuBaTh NOJTUTUYECKOE MHEHHE —
3TO MPaBO Ka)XA0ro, a He OOSI3aHHOCTh, U MOATOMY HMHJHUBHUJ CaMOCTOS-
TEJIbHO BHIOMPAET CBOE MOJUTUYECKOE BUACHHE M, COOTBETCTBEHHO, IMOJIHU-
TUYECKYI0 HOpMY. Takum mpaBoM BbIOOpa JJIsi UCTIOJTHEHHUS TIPABOBBIX HOPM
aunia He obOnanaroT. [IpaBoBasi HOpMa JTOKHA COOI0IAThCS B JIIOOOM CITy-
yae, BHE 3aBUCUMOCTH OT JJMYHOCTHOTO OTHOIIIEHHUS YeoBeKa K Heil. U, kak
U3BECTHO, JJaK€ HE3HAHHE 3aKOHAa HE OCBOOOXKIAET OT OTBETCTBEHHOCTH.
[IpaBa BbIOOpa B JTaHHOM Clly4ae HE BO3HUKAET U HE MPEAYCMaTPUBACTCS.

[IpaBoBbIE HOPMBI O0JIAAIOT CTPOrOM CUCTEMHOCTBIO, OHU TECHO
B3aUMOJICUCTBYIOT U 3aBUCAT JIPYT OT apyra. [lonuruueckue xe HOpMbI Ta-
KHMH CBOMCTBaMU He HajieneHbl. OHU MHOTIa MOTYT OBITh COBOKYITHBI.

Wtak, mpaBoOBbIE U MOJUTUYECKHUE HOPMBI BBHICTYHAIOT COLIMAIbLHBIMU
peryisTopaMu OOIIECTBEHHOM >KU3HHU, B3aMMOCBS3aHbI MeXAy coOoi. Hau-
OOJIBILIUM BECOMOCTBIO, €CTECTBEHHO, JIOJKHBI 00J1aJJaTh TPABOBLIE HOPMBI,
TaK KaK OHHU PETyJIUPYIOT HEOMpeeICHHbIM KPYT JUI, 3aTparuBas pa3Ho-
oOpa3Hble OOIIECTBEHHBIC OTHOIICHUS.

[IpaBoBasi HOpMa SABJISAETCS KECTKOM HOPMOMW, T. €. B HEE CIIOKHO
BHECTHU W3MEHEHUS, JOMOIHEHUS. B 3TOM I1aHe NOJUTUYECKOH HOpME TO-
pa3io MpoIle OCYIIECTBUTh OOIIECTBEHHOE PEryJUpOBaHUE, KOHKPETHO
pEIIUTh HACYIIIHbIE MPOOIEMbI, 0COOCHHO B YCIOBUAX HecTaOmiIbHOCTH. HO
XOTSI ¥ TOJUTUKA — MOOUJTBHBIN MHCTPYMEHT B pyKaX rocynapcTBa, HO OHA
crioco0Ha CO3/7aTh JUIIb MPEINOCHUIKH Pa3pelieHus] Ha3pEBIINUX COIMAIIb-
HBbIX MpoOneM. JlefCTBUTEIbHOE MX pa3pelleHUe OCTAETCsl MPEepOraTuBOU
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npaBa. Beap 715 pemieHus: Takux mpooJsieM NOJUTUYECKUE HOPMbI JOJKHBI
UMETh MpaBoBbie POpMbI. TOJIIBKO MPABO MOKET BBICTYNATh KaK CPEACTBO
JOCTHKEHUST KOMIIPOMHUCCA UHTEPECOB MEXKIY Pa3IMYHBIMUA COLUAIBHBIMU
rpynnaMy U OTACNbHBIMA MHIUMBUJIAMH, TaK KaK 00J1aaeT crneupuyecKu-
MH CBOMCTBaMH, PacCIOjaraeT MEXaHW3MOM 3alllUThl MHTEPECOB YICHOB
obmiecTna [6, c. 314].

CeroaHsi NOJIUTUYECKUE HOPMbI, PACCMOTPEHHBIE B UX COOTHOILICHUU
C MPaBOBbIMU, BCE 0o0Jiee CBSA3BIBAIOTCSA C HEKJIACCOBBIMU MOHSATHUSIMU, Ha-
npUMeEp TaKUMH, KaK «JIMHUS TOBEACHUS JIIOJCH», «yIpaBiIeHUE OOIIeCT-
BoM». HO Bce ke He ciienyer ynyckaTb U3 BUAY TO, YTO BCE €I1IE UMEIOIas
MECTO B MOJINTUKE TOCYIapCTB IMIPUOPUTETHOCTh OPUEHTALIMHA HA UHTEPECHI
COLUUAIBHBIX TPYIII, BJIAACIOIMIMX OCHOBHBIMU CPEACTBAMHU IMPOU3BOJICTBA,
TpeOyeT ydeTa OOJBIION, aXe pellaronieil poiau, KaKyl UrparoT B MOIH-
TUKE (PUHAHCOBO-YKOHOMHUYECKHE HMHTEpPEChl (PaKTHUUECKH TOCIOJICTBYIO-
mux B obmiectBe. [103TOMYy MOKHO MPUHSATH ClIEyIOLIEE ONpeaesieHue Mo-
HATHUS «IIOJIUTUYECKAsE HOPMay: IO CBOEMY CYIIECTBY 3TO TO, YTO PETYJIH-
pyer, 00J1ajaeT COCOOHOCThIO K PETYJIMPOBAHUIO MOJUTUYECKUX OTHOIIE-
HUI B 00IIECTBE.
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