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Iepuoa o6pazoBanust MOCKOBCKOTO LICHTPATH30BAH-

III XV - XVII BB. HOTO TOCYAaPCTBA U COCIOBHO-IIPEACTABUTEIBHOM

MOHAPXHH, PACHIUPEHHE PYCCKUX 3EMEJIb
Poccwiickas nmmepus.

v XVIII - nagano XX B. .

[lepron cyimecTBoBaHus a0COMIOTHON MOHAPXHH
\% 1917 - 1991 rr. COBETCKOE rOCy1apCTBO
VI Hauano 90—x rr. XX — rp. ®opmuposanne HOBOH Poccnu —

Poccuiickoit deaeparmn

Taxast nmepuoausamms ucropun Poccun, kKak U BCe MPEALIECTBYIOIINE, He OeCCIopHa, HO
OHa aKKyMyJUpyeT B ceOe MHOrooOpasme TOUYeK 3PEHHs] YUEHBIX-UCTOPUKOB, 3aJI0KEHHBIX B
OOJBLINHCTBE COBPEMEHHBIX YUEOHUKOB.

! TepMun «ppummsarmsy (0T Mart. civilis — TpakIaHCKU, ToCY AApCTBEHHBIA, TIOMUTIUECKI, TOCTOMHEIN MPasIAHHHA) GBI
BBEJICH B HayuHBII 000pOT (paHITy3CKUMH IIPOCBETUTENSIMU U1 0003HaUeHUs! oOIecTBa, B KOTOPOM IIapCTBYIOT cBOOOJIA,
CIIPaBe;IUBOCTh U IPaBOBOM cTpoi. CTaHOBIICHHE IIMBUIIM3AIIMH CBS3aHO C JOCTATOYHO BBICOKMM YPOBHEM pa3/eieHus TPy Ja,
(bopMUpOBaHUEM KIIACCOBOM CTPYKTYPHI 00ITIeCTBa, 00pa30BaHUEM IOCY IapCTBa U UHBIX ITOJTUTHYECKUX U IIPABOBBIX HHCTHTYTOB
BJIACTH, Pa3BUTHEM IIMCHMEHHBIX (OpPM KyIbTYpHl U T. J. [[MBHIM3AIMS ¢ HO3MIMIL 3TOTO IOJX0JIa — 3TO COLMOKYIIBTYPHBIH
(eHOMeH, OrpaHUYEHHBIH OIpPE/IeICHHBIMU [IPOCTPAHCTBEHHO-BPEMEHHBIMI PaMKaMK M UMEIOIMIT YeTKO BBIpa’KeHHBIE I1apa-
METPHI JIy XOBHOT'O, 3KOHOMHUYECKOT0 U IToJHTHYecKkoro pazsutus (1Ipum. aBT.).

2 Hauboree ueTko JIAHHBIN T10]IX0]1 BIIepBBIe ObLI U310%eH B kaure H. 5. JlanuneBckoro «Poccus u Epporay. (Cm.: JaHuies-
ckuit H. 5. Poccust u EBpona. — M., 1991). B zapyGexxHolt Hayke Oe3yCIOBHBIN IIPHOPUTET NpuHaiekuT kKHure O. Ilnenriepa
«3akat EBpombn. (Cwm.: [Tmenrnep O. 3axat Epporrs / iep. ¢ Hem., iox pen. A.A. Opankockoro. — M.,1923). OxnHako HanGo-
niee 06CTOSITENbHO UMBINIH3AIMOHHAs Teoprst Oblia chopMymupoBana B 12-tomuoM courHernn A. Toim6u «locTmxkenre ucto-
pym», rucasiemcs ¢ 1934 o 1961 r. 3ech oTMedaeTcs, 4To0 HECMOTPS Ha TO, YTO BBIICTIEHHBIE UM 13 OCHOBHBIX ITMBHIIA3AIHIA
Pa3BUBAIOTCS HE3aBUCHUMO JIPYT OT JIpyTa, Bce OHM IIPOXOJIT B CBOEM Pa3BUTHH OJHU U Te€ K€ CTaJUH: 3apo’K/ICHUE, PaclBeT,
ruGenpb. (Cu.: Totiubu A. TlocTikenue uctopun: cGopHuk / iep. ¢ anrt. E. JI. XKapkosa, — M., 2001).

3 M. Kaneipus B. C. TIporiece 0GIecTBEHHOT0 PasBUTHS U «Teopys cTajmity Yorra Poctoy. — M., 1967.

* TexHOIOrMUeCKoe HAIPABIICHHE B HCTOPHH TIpe/icTaBIeHo Tpy tamu C.A. Hedenona, B.A. KpacHibIpkoBa  jip. — [TpUM. aBT.

° B pasBUTHH 5TOM IMBITH3AIMH YUCHBIE BELICIMIOT HECKOIBKO TIEPHOMIOB, PA3THUAIONTIXCS 0COGHIMU THITOTOTHUYCCKIMHI Yep-
Tamu: 1) Kuesckas Pycw (mipumepro ¢ kxonila [X jgo xonna XIII B), 2) MockoBckas Pycs (¢ Hauana XIV go xonia XVII B.),
3) uvmiepekast Poceus (¢ Hauana X VIII B. 1o celi genp ). — [Ipum. aBT.

6 CTOPOHHUKH «JIBYX IUBUIIM3AIMN» B Poccry Hexo T U3 Toro, uto Ha pyoOexke XII[-XIV BB. HAUMHAET CKIIabIBAThCS HOBAsI
«MaTpulla» IMBWIM3AIMHY. J[OMUHAHTHOH $OPMON HHTETPAIMH, TO €CTh IMBUIM3AIMOHHON OCHOBOH POcCHH CTaHOBUTCS I'OCY-
JAPCTBEHHOCTD, hopMuUpyIOIIast B o0IecTBe U 0coOblii HOPMATUBHO-TICHHOCTHBIN TIopsiok. (Cu.: JlyGexmit A. B. Kakosa me-
puoam3aIms oTedecTBeHHOU HcTopum? // Vctopus Poccu B Botipocax u otBeTax: yueb. mocobue mist By30B / C. A. Kucmipm,
D.T. Anasepmos, 10. A. Bonapipes u ap. — 3-e w311, iepepad. u jom. — PoctoB v/][.: ®enuke, 2001. — C. 27-57).

7 B paMKax poccHifckoif («eBpasHifickoity ) IMBITI3AII MOKHO BEICTUTE B KAaUecTBE CyGIMBIH3AIIEl MOCKOBCKOE IIapCTBO
u JlutoBckyro Pycs, ummeparopekyro Poccuro, CCCP. [locne pacriaja CCCP Havascs HOBBIH, IIOCTCOIUATTUCTUUECKUIA TIEPUOJT,
cyOrmBIIII3aimoHHoro pasBuTus Poccum. Cwm.: (JlyGekmit A. B. KakoBa neprosarmst oTedecTBeHHON uctopun? // Mctopus
Poccuu B Bonpocax u otBerax. — C. 27-57).
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O COJIEPKAHUM TEPMWHA «CPETHEBEKOBBE»
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Annomauyus. B 1arnro¥N crarse packpsrpactes coepykanne TepMaAa « CpeAHEBEKOBBE, MPHMCHH-
TCIBHO K PA3HBIM CTPAHAM. ITa TCPMHHOJIOTHICCKAS KOHCTPYKLHA NPH3BAHA ONPEICIHT CBOCOODAZHBIH
[EPEX0 OT OJHOIO KY/IBTVPHOIO COCTOAHHS K ApYroMy. CpeIHCBEKOBBE PACCMATPHBACTCA KaK BAXKHBIH
TMEPHOT B H3MCHCHHH I'OCY.AaPCTBA H IIPaBa €BPOICHCKHX rOCYAaPCTB H PYCCKHX 36MeJb.
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Summary. The content of the ferm «Middle Ages», in relation to different countries. This
terminological structure was designed to determine the kind of transition fiom one state fo another culture.
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Tepmun «Cpennue Bekay ObUT BBENEH Uil OOO3HAYEHHs MEPEXOMHOTO IMEPHONA MEKAY
AHTHUYHOCTBIO U HOBBIM BpeMEHEM U SIBJISIETCSl OHUM W3 Haubosee SIPKUX MPOSIBICHUN €BPOIIO-
neHTpusMa. CyIlecTBYIOT CIIPaBeJIMBble BO3PAKEHUsS MPOTUB IOy CTUMOCTU IIPUMEHEHHS 3TO-
ro TEPMHUHA K ONpENENEHHBIM MepuoiaM HUCTOPUH JIPYTruxX peruoHoB — Poccumu, cTpaH Aszuy,
Adpuku mmm Amepuku. C npyroit CTOpOHBI, HCIONB30BaHUE JAHHOTO TEPMUHA PUMEHHUTENBHO
K KOHKPETHOH CTpaHe MO3BOJIAET COOTHECTU COOTBETCTBYIOIIMM 3Tal €€ pa3BUTUSA C XOIOM pas3-
BUTHS eBporietickoro odmecTna. [Ipy n3y4eHUn UCTOPUH TOCYIapCTBa U npasa Poccun, koTopast
Ha BCEM MPOTSDKEHUHU CBOEH MCTOPUM TECHO KOHTaKTHpOBasia U ¢ 3amajoMm, u ¢ Bocrokom, 310
COOTHECEHHE MNpeAacTaBisercss akTyanbHbIM. [lomMumMo storo Haudano nepuoga CpenHHX BEKOB
CBSI3aHO C BEJIMKHUM IEPECEJICHNEM HAapOJOB, Yepe3 KOTOPOE CIaBIHCKUE HAPOABI OKA3aJIUCh BO-
BJICUEHBI B €BPOIEHCKYIO MCTOPHUIO, & YYaCTHE B HEM OIPEAENHIO HEKOTOpbIe OOIIHe 3aKOHO-
MEPHOCTH JTaJIbHEHIIEro OOIEeCTBEHHOTO Pa3BUTHSI TEPMAHIIEB U CIIABSH.

Huxnusaa rpannna CpeqHuX BEKOB TPaAMLIMOHHO CBSI3BIBAETCS C MAacCOBBIM paccelieHHeM
FePMAHCKUX U CJIABSTHCKUX HApOAOB HAa TEPPUTOPUAX PUMCKON MMIEpPUM U COOTBETCTBYIOIIHMH
U3MEHEHMsIMH BO BCeX cepax OoOIIecTBEHHOH Jku3HH 3Toro peruona. IIpeobmanaromieii B ucto-
puorpadun TOUKOH 3pEHHUS SBISIOCH OTHECEHUE BepXHell rpaHuubl CpemHEeBEKOBbsl K CEPeaHHE
XVII B., XOTs OTAEIBbHBIE aBTOPBI ONPEAEISIIN 3Ty rpaHuly HadaaoM X VI B. win konnom XVIII B

[TosiBnenne camMoro TepMuHa OBLJIO CBSI3aHO C HEOOXOAMMOCTBIO OMpENeuTh CBOEOOpas-
HBI BPEMEHHOH «IIpOBaj», OTACNSIOMUN aHTUYHOCTh OT Bo3pokaeHus (mepBOHAYAIBHO, TMO-
ToM — oT HoBoro Bpemenn). Takum o0pa3oM, W3HAYATIBHO 3Ta TEPMUHOJIOTHYECKAsT KOHCTPYK-
1us1 ObLJIa IPU3BaHA ONPEAENIUTh CBOCOOPA3HBIN MEPEX0] OT OJHOTO KYJBTYPHOTO COCTOSTHHSI K
apyromy, npu 3toM CpenHue Beka pacCMaTpUBAJIMCh KakK YHaJOK KyJbTypbl, pa3pylleHue pas-
JUYHBIX OOIIECTBEHHBIX CBsi3el, cBoeoOpasHoe «Oe3BpemMeHbey». IlokazaTenbHO, YTO HMHOTAA
BMECTO 3TOH TEPMHUHOJIOTHYECKON KOHCTPYKLUH i1 0OO3HAYEHHUS MepHOosa OT MaaeHus 3anaj-
HoM Pumckoil uMmnepun 1o 3noxu BoszpokaeHus ucnonb3oBanach Apyrasi — «TEMHbIE BEKay. JDTO
Ha3BaHHE OTPAKaJO He TOJIbKO OOIMH YMaJOK KYJBTYPhI, pa3pyLIeHHE MOJUTHYECKHUX, XO35i-
CTBEHHBIX, KYJBTYPHBIX CBA3€H, BBICTPOCHHBIX B PaMKax PHUMCKOW MMmepuy, HO U MOYTH MOJ-
HOE€ OTCYTCTBHE UCTOYHHKOB HHPOpPMALUU 00 5TOM BPEMEHH.

[Ipobnema momyCTUMOCTH UCTIONB30BaHUs TepMuHa « CpeHNe BeKa» MOSBHIIACH YK€ TO-
r7a, KOraa CTajgo OYeBHIHO, YTO OOLIECTBO BBIILIO 32 Mpenesbl HoBoro BpeMeHH, korma Tpuaaa
«anTnyHOCTh — CpenHeBekoBbe — HoBOe Bpems» Oblia AOMOJHEHA YETBEPTHIM, 3HAUYMUTENBHO
0oJiee MCKYCCTBEHHBIM M HEKH3HECTIOCOOHBIM 3JeMeHTOM — Hoselimmee Bpems. Hecmotps Ha
510 nepuon V—XVIII BB. MeeT BHYTPEHHIOK LEIOCTHOCTD, BBIAEISIEMYK HA OCHOBE MHOXKECT-
Ba KPUTEPHEB, UTO TOBOPUT O CTAOMIIBHOCTH JAHHOTO MEPHOAA U HEBO3MOXKHOCTH UTHOPHPOBATH
€ro 3HaueHHue i1 00Iel nepruoan3auyd HCTOPUHN T'OCY1apCTBa U Mpasa.

B crarbe mpeanpuHsT KpaTkuii 0030p HECKOJBKMX Hanbosiee 3HAYMMBIX KPUTEPHEB, HA
OCHOBE KOTOPBIX BBISIBJISIETCS CAMOCTOSITENIbHOCTh CpeiHEBEKOBbsl KaK HCTOPUUYECKOI0 Nepruosa.

Bonbue ncropudeckne 3MOXH XapakTepU3yITCes: 0co00i KapTHHON Mupa, KOTopas ornpe-
IENsAeT TOAXO/ YEJIOBEUECKOro yMa K peryJupoBaHUIO OOILIECTBEHHBIX OTHOLIeHHH. KoHkperT-
Hasi MHPOBO33pPEHUYECKasl MapajnrMa HaéT HampaBleHHE 000 YeOBEUECKOH IesITeIbHOCTH,
YCTaHABJIMBAET LU M CIIOCOOBI MX JOCTIXKEHHs. VIMEHHO MO3TOMY HEBO3MOXKHO TOBOPUTH O
HEKMX aOCTPaKTHBIX «OOIIEUeOBEUECKUX LEHHOCTAX» WM Haeajax OOLeCTBEHHO-
MOJIMTUYECKOTO U MPAaBOBOr0 Pa3BUTHUSI MPUMEHUTENBHO K JUIMTEIbHBIM BPEMEHHBIM NEPUOAAM:
MHp, KOTOPBI BOCIPUHUMAJICS CPEIHEBEKOBBIM CO3HAHUEM, U MHUP, BOCIPHUHHMAEMBbI COBpe-
MEHHBIM 4Y€JIOBEKOM, — 3TO [1BAa Pa3HbIX Mupa. He MeHbIIMe OTIN4YNs CyIEeCTBOBAIN MEXAY aH-
THUYHOH U CPETHEBEKOBON MUPOBO33PEHYECKUMHU MapagurMamMu.

B nyxoBHOM OTHOIIEHHHU CBSI3YIOLIEH CyOCTaHIMEH 11l CPEIHEBEKOBOTO MEPHOAA SBIIIOCH
XPUCTHAHCTBO, HAJIOJKUBIIEE OTIIEYATOK HA BCEe cpepbl OOINECTBEHHOH KU3HU. XPUCTHAHCKUE Te-
YeHUs] W LEPKOBHBIC OpPTaHM3allid BO MHOI'OM OIpPEAENHIN CBOeoOpashe rocyaapCTBEHHO-
NOJUTHYECKUX (POPM U CHCTEMBI TPaBa, CyLIECTBOBABLINX B 3TO BpeMs. Ho XpHCTHAHCTBO mpex-
7ie BCEro a0 OCHOBAHHWE B3IJIZAa HA MHP, ONPENEUB OCOOCHHOCTH MHPOBO33PEHUYECKON mapa-
IUrMbl. XapaKTePHOE AJIST MPENLISCTBYIOIINX 30X [HUKIMYECKOe BPEeMsl BIIEPBbIe ObLIIO 3aMEHEHO
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JIMHEHHON 3CXAaTOJOMMUE€CKON KOHLICTILUEH, MOCIEe0BATEIbHbIM PAa3BUTHEM M3 OJHOM 3aJaHHOMN
TOUKU (M3THAHUE M3 pasi KaK HA4aJI0 MCTOPUH YEJIOBEYECTBA) K APYTOM, MPENCTaBIIOIEeH co00i
3aBEpLICHNE YeIOBEYECKOH ncropun (BTopoe npumnectsre Xpucra). B XVIII B. npexHsist kapTuHa
MHpa BBITECHSETCS] HOBOH, CpOpMHUpPOBaHHON Ha ocHOBe OTKpbITHH Kernepa n HetoToHa U npu-
JIOKEHUS MPOCBETUTEISIMU MEXaHUCTUYECKOTO MUPOBO33PEHHS K O0IECTBEHHBIM ITPOLIECCAM.

C Toukm 3peHust GpopmMaunnoHHOrO moaxona, CpenHEeBEKOBbE OXBATHIBAET 3MOXY (eona-
m3ma. [leiictBurenbHO, peomanbHbIil CIOCOO MPOW3BOACTBA B TOH WJIM MHOW CTEMEHH HAIIEN
BbIpAXKEHHE BO BCex oOmiectBax 3amanHoil m Bocrounoit EBpombl, BKITIOUAsh PyCCKHE 3€MIIH.
MHOrOyKJIaJHOCTh 5KOHOMUKH TIPH 3TOM HUKAK HE MPOTHBOPEUYHUT TOMY (akTy, 4To (heonanb-
HbIE OTHOIIGHHMS 3aHUMAJIH FOCTIOACTBYIOLIeE MONOXKeH:e . B pasHbIx obmecTax kpusuc deo-
TaTbHON CHUCTEMBI XO3SIHCTBA MPHUINENCS HA Pa3HOE BPEeMsl, OHAKO OOIIEeeBPOIEHCKUI KpH3HC
¢beonanpHOrO OOMmEecTBa MOxKHO oTHeCTH K X VIII B.

deonanpHbIe MO3EMENbHBIE OTHOLIEHHS ONPENETUIN OCOOCHHOCTH COLMAIbHON CTPYKTY-
PBI CpenHeBEKOBOro obmecTBa. JIpoOHOCTh KOPIIOPATUBHBIX OOIIMHHBIX CTPYKTYP U UX Hepap-
XNYE€CKOe COOTHOLICHUE XAPaKTEpHbI U AJ1s1 EBpONBI, U AJs pyCCKHUX 3€Melb, PABHO Kak Npen-
CTaBJIEHUE O BBIIEJICEHUU TPEX OCHOBHBIX KOMIIOHEHTOB COCJIOBHOH CTPYKTYpPbI HA OCHOBAaHUU
COOTBETCTBYIOIEH (yHKINH (padoTaroiire, BOIIOLINE, MOJISIIIAECS).

CBoeobOpasne monuTHUeCKUX OTHOIIEHHH B mepuon CpenHeBEKOBbs OCHOBBIBAJIOCH Ha
CHCTEME BaCCAJUTETa CO BCEMU €ro KOHKPETHO-UCTOPHYECKUMH OCOOSHHOCTSIMH. BakHOH Xa-
PaKTEPUCTUKOMN TOCY JapCTBEHHO-TIOJIMTHYECKOW CUCTEMBI SIBJISUIOCH NpeoOIajaHine MOHapXUJe-
CKOrO 3JIEMEHTA, MOCTOSIHHOE HAaJIMYue TeHJEHLIUN K €r0 YCWICHHIO. B 3TOM CMbICe BEpIIMHON
TAHHOTO TIEPUOa SIBJISIETCS CTAHOBJICHHE TaK HA3bIBAEMBIX a0COIOTHBIX MOHAapXui. BaxHO OT-
METUTh, YTO TEPMUH KMOHAPXUsD» HANOOJIee KOPPEKTHO YIOTPEOIATh IMEHHO MPUMEHUTEIBHO K
CPEAHEBEKOBbIM I'OCYyapCTBaM: NPHU OMIDKAHIIEM PacCMOTPEHUH BBIICHSIETCS, YTO BJIACTb aH-
TUYHBIX «MOHAPXOBY», OyNb TO erunerckue GpapaoHbl, CIAPTAHCKHUE L[APH, PUMCKHE TPUHIIETICHI
U JIp., IMEET COBCEM JIPyrHe MCTOYHHMKH U CIIOCOOBI pPeaM3alii, HEXEJN BJIACTh CPEIHEBEKO-
BBIX MOHApXOB. TOYHO Tak k€ HEBO3MOXKHO HCIOJB30BATh 0€3 OrOBOPOK TEPMHH «MOHAPXHS»
NPUMEHHUTENBHO K eBporneiickuM rocyaapcrsam XIX—XXI BB. Takum oOpasom, B cdepe rocy-
IapCTBEHHO-TIOJIMTHYECKUX OTHOLIEHHH cBoeoOpasne CpemHEeBEeKOBbsI 3aKJFOYAETCS B TOCIOA-
CTBE MOHAPXWYECKOH (POPMBI MpaBiIeHUs], KOTOPYIO CJIEAyeT pacCMaTpHUBaTh Kak creuudpude-
CKYI0 KOHKPETHO-UCTOPHYECKYIO (POpMy, HE BBIXOIINYIO 3a npenenbl CpenHux BekoB. Kpusnc
abCoOMOTHBIX MOHApXUil mpuxoauTtcs Takke Ha XVIII B. (ecnu He MPOBOANTDL TPAHULYY O HaH-
Oosee paHHUM MPHU3HAKAM 3TOTO KPHU3HCa, BeIpasuBIIErocs B peBoronisix X VI-XVII Bs.).

B cdepe mpasa CpenHeBekoBbe Takke oOJaaeT sSpKO BBIPAKEHHBIM CBOeoOpasueM, 3a-
KJIIOYAIOIIHUMCs, TIPEXKIE BCETO, B PA3[EICHUN BCEH CHUCTEMbl HCTOUYHUKOB NPaBa Ha LIEPKOBHBIE
u ceerckue. Jlo Hayama CpenHHX BEKOB IPaBO, KaK M IPYyrHe COLMAJbHbIE OTHOLICHHUS, OBLIO
HACKBO3b NMPOHUKHYTO CAKPaJbHBIM CMBICIOM, TOJBKO B CPEIHEBEKOBOM OOIIECTBE BIIEPBBIE
NPOHMCXOIUT BbIACICHHE COOCTBEHHO CBETCKON Cepbl PeryIMpoBaHus OOIIECTBEHHBIX OTHOIIE-
Hui. He ciyvaliHO y)ke mepBas M3BECTHAs IMOMbITKA CUCTEMATU3alLMU PyCCKOro mpasa, Impea-
npuHsTas npu Spocimase Mynpom, mpencrasisiia coboil opraHmdHOE coenuHeHne Pycckoi
IIpaBabl, perynupoBaBlIel CBETCKUN CyJ, U LEPKOBHBIN yCTaB KHA3A fpocinasa, peryamposas-
LU HEepKOBHBIN Ccyf. B nanbHeleM 5Ta yepTa CpeAHEeBEKOBOIO NpaBa COXPAHAETCs: MPUHUMAs
Cynebruk 1550 r., MOCKOBCKOE MPaBHUTEIBCTBO AomonHseT ero Crornmasom; npuHumas Cobop-
HOE yJoxeHHe 1649 r., ero JONOJHAOT NEePBbIM NEYaTHBIM u3ganueM Kopmuein KHUru.

Takum oOpa3om, Kak 3amaJHO-eBPOIEHCcKoe, Tak U pycckoe CpemHEeBEKOBbE HENb3sl pac-
CMaTpHUBaTh KaK MCKYyCCTBEHHbIC TEPMHHOJIOTMYECKHE KOHCTPYKIUH, MPU3BaHHBIE 0003HAYATh
NEPEXOHYIO 310Xy OT aHTUYHOCTH K HoBOMY Bpemenu. CpenHeBeKOBbE HEOOXOAMMO paccMar-
pUBATh KAaK BAXXHBIM MEPHOJ B U3MEHEHMM IOCYJapCTBA U IPaBa €BPONEHCKUX TrOCYNapCTB U
PyCCKUX 3eMelib. XpoHoJoruueckue pamku CpenHux BekoB ycranaBnuBaroTcs kak V-XVIII BB.,
nockonbKy UMeHHO K XVIII B. OTHOCHUTCSA HauBBICHIEE PACKPBITHE WM YTaCAHUE TEX XapaKTep-
HBIX 4YEpT, KOTOpPbl€ MO3BOJISIIOT BblAENATh CpenHEBEKOBbE B KAU€CTBE CAMOCTOSITENIBHOIO Iie-
pHOJa UCTOPHUU FOCY1apCTBa U MpaBa.
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V]IK 3438
THE CPT AND PRE-TRIAL DETENTION IN EUROPE
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Summary. The article discusses the features of pre-trial detention in Europe. Also noted that par-
ticular attention is paid to the rights of prisoners, in particular health care for the content in the cells.

Keywords: human dignity, human rights, imprisonment, mode conditions.

1. Introduction

Pre-trial detention is topical. The number of persons deprived of their liberty as remand
prisoners is overall high in Europe. On this continent, the percentage of remand prisoners of the
total prison population ranges from 10 to about 64%. On average, 20-25% of all prisoners in the
Council of Europe Member States are on remand. This is exclusive of the numerous pre-trial de-
tainees, who are on remand in a police station. Despite the fact that remand prisoners are not
(yet) finally convicted by a court of law, they are often detained under (very) poor circum-
stances. This is especially the case with respect to remand prisoners who stay in police stations.
These police stations, as is continuously stated by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (hereafter CPT) in its visit reports,
are generally not designed to accommodate persons longer than a few days.

Specific national legislation concerning (the legal position) of remand prisoners does not ex-
ist in each jurisdiction in Europe; that is to say that most of the time Penitentiary legislation is ap-
plicable to all prisoners. There is, however, a gap between paper law and the law in action within
this field of law. Sentenced prisoners are often surrounded by a more comprehensive prison re-
gime. They often have a richer day programme/programme of activities and are placed in a prison
where there is mostly more space to e.g. out-of-cell activities and outdoor exercises. Remand pris-
oners, while most of the time having the same legal position, are frequently excluded from such a
regime or detained under poorer conditions in a more sober regime. In some cases, restrictions are
placed upon them; in other cases, they are still deprived of their liberty in police cells.

In the light of these developments and facts, it is worthwhile to get an impression of the work
of the CPT with regard to pre-trial detention/remand in custody. Within this field, the CPT could
be considered the supervisory (non-judicial) body par excellence. From the work of the CPT we
can learn how detention condition in the Council of Europe Member states are and should be.

CPT in General

Article 3 of the European Convention on Human Rights of 1950 states that: “no one shall be
subjected to torture or to inhuman or degrading treatment or punishment”. When national remedies
are exhausted, complaints on an alleged violation of this ban can be submitted to the European
Court of Human Rights in Strasbourg. This review afterwards by the judicial system is, however,
not sufficient to safeguard the absolute ban of Article 3 effectively. This is especially the case with
persons deprived of their liberty and therefore subjected to the authority of the government. In that
subordinate situation, the risk of being confronted with acts of government officials which are not
in accordance with the prohibition of Article 3 EVRM, is not an exception. Because of their deten-
tion, the possibilities to defend oneself against violations of Article 3 EVRM with judicial means
are not completely blocked but at the very least surrounded by obstacles.



